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Quevedo & Ponce

Alejandro Ponce Martínez 

María Belén Merchán

Ecuador

1 Arbitration Agreements 

1.1 What, if any, are the legal requirements of an 

arbitration agreement under the laws of your 

jurisdiction? 

Arbitration in Ecuador is regulated by the Arbitration and Mediation 
Law issued in 1997 (“the Arbitration Act”).  Said law, in article 5, 
states that the arbitration agreement must be written with the 
statement the parties decide to subject to arbitration all disputes or 
certain disputes that have arisen or might arise between them 
regarding a given legal, contractual or non-contractual relationship.  
In all other cases, such as arbitration agreements on civil 
compensation actions for damages derived from civil infringements, 
quasi-delicts or torts, the arbitration agreement must refer to the 
facts on which the arbitration will be based.  That same law allows 
the existence of an arbitration agreement not only when the 
agreement appears in a single document signed by the parties, but 
also when it results from the exchange of letters or any other means 
of written communication that leaves documented evidence of the 
will of the parties to subject themselves to arbitration.  Furthermore, 
the submission to arbitration may result from filing an arbitration 
petition that is accepted without objection by the other party.  Public 
entities may only arbitrate litigations based on contracts.   

1.2 What other elements ought to be incorporated in an 

arbitration agreement? 

In the case of international arbitration, the Arbitration Act provides 
that in order for public sector entities to be able to subject 
themselves to international arbitration, express authorisation from 
the highest authority of the respective institution will be required, 
after a favourable report from the Attorney General of the State, 
unless the arbitration is provided for in current international 
instruments. 

1.3 What has been the approach of the national courts to 

the enforcement of arbitration agreements? 

Local courts should refuse to hear a case when there is an arbitration 
clause, unless the parties waive the right to arbitrate.  If the case, in 
spite of the objection of either party to the competence of the courts, 
continues, the proceedings will be declared as null and void.  
Normally, courts decide not to hear a case when there is an 
arbitration clause unless the parties agree that the arbitration clause 

should not be applied, which is implied when the plaintiff files an 
action before a court and the defendant does not oppose as a defence 
the existence of an arbitration clause.  If such defence is presented, 
the court should refuse to hear the case.  

 

2 Governing Legislation 

2.1 What legislation governs the enforcement of 

arbitration proceedings in your jurisdiction?  

The enforcement of arbitration proceedings is governed by the 
Arbitration Act and the enforcement of awards by both the 
Arbitration Act and the General Organic Procedural Code (“the 
procedural code”). 

2.2 Does the same arbitration law govern both domestic 

and international arbitration proceedings? If not, how 

do they differ? 

Yes.  Article 42 of the Arbitration Act orders that international 
awards be enforced in the same way as a domestic award.  

2.3 Is the law governing international arbitration based on 

the UNCITRAL Model Law?  Are there significant 

differences between the two? 

The Arbitration Act, which also governs international arbitration, is 
not totally based on the Model Law; however, like the Model Law, 
although in a simpler language and eliminating unnecessary 
definitions, the Arbitration Act rules the arbitration on the basis of 
the agreement of the parties.  It contains, in general, the definition or 
concept of international arbitration, similar to the Model Law, but 
provides that the same procedural rules of domestic arbitration are 
applicable to international arbitration conducted in Ecuador.  
Currently, some groups of jurists seek to propose an arbitration bill 
following extensively the text of the Model Law, but other 
practitioners support maintaining the existing law. 

2.4 To what extent are there mandatory rules governing 

international arbitration proceedings sited in your 

jurisdiction? 

The Arbitration Act defines international arbitration and provides 
that such law also governs international arbitration conducted in 
Ecuador.  International treaties on international arbitration ratified 
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by Ecuador prevail over domestic laws.  The parties, without any 
restriction, may agree to submit arbitration to any rules contained in 
the arbitration agreement or referring to regulations on the matter.  
Only governmental entities require the prior approval of the 
Attorney General to agree to submit contractual controversies to 
international arbitration.  These rules are mandatory.  International 
arbitration is also regulated by the treaties, covenants, protocols and 
other acts of international law signed and ratified by Ecuador. 

 

3 Jurisdiction 

3.1 Are there any subject matters that may not be referred 

to arbitration under the governing law of your 

jurisdiction?  What is the general approach used in 

determining whether or not a dispute is “arbitrable”? 

The Arbitration Act defines international arbitration and provides 
that such law also governs international arbitration conducted in 
Ecuador.  International treaties on international arbitration ratified 
by Ecuador prevail over domestic laws.  The parties, without any 
restriction, may agree to submit arbitration to any rules contained in 
the arbitration agreement or referring to regulations on the matter.  
Only governmental entities require the prior approval of the 
Attorney General to agree to submit contractual controversies to 
international arbitration.  These rules are mandatory.  International 
arbitration is also regulated by the treaties, covenants, protocols and 
other acts of international law signed and ratified by Ecuador.  

3.2 Is an arbitral tribunal permitted to rule on the question 

of its own jurisdiction? 

Yes.  The principle of competence-competence is applicable.  The 
decision should be taken in the first hearing of the arbitral 
proceedings.  

3.3 What is the approach of the national courts in your 

jurisdiction towards a party who commences court 

proceedings in apparent breach of an arbitration 

agreement?  

Unless the other party also agrees to waive the right to arbitrate, the 
courts are under the duty to reject to hear a case when an arbitration 
clause exists.  It is understood that a waiver to arbitration exists 
whenever a claim is filed by either party before a court and the 
defendant does not oppose, in the answer to the complaint, the 
defence of lack of jurisdiction of the court due to the existence of the 
arbitral agreement.  In the event that said defence is filed, the 
respective judge must abstain to hear the case. 

3.4 Under what circumstances can a national court 

address the issue of the jurisdiction and competence 

of an arbitral tribunal?  What is the standard of review 

in respect of a tribunal’s decision as to its own 

jurisdiction? 

If one of the parties decides to file a claim before a judge and the 
other party opposes it, arguing the existence of an arbitral 
agreement, the judge may rule favourably on the existence of the 
arbitral tribunal’s jurisdiction and competence.  Through an action 
before the president of the Provincial Court of the seat of the 
arbitration, a final award may be contested on the basis of lack of 
competence or jurisdiction.  Such action of nullity of the award 

should be brought within 10 working days from the date the award 
became final and enforceable.  In case of doubt on the competence 
or jurisdiction, the court should decide in favour of the arbitration. 

3.5 Under what, if any, circumstances does the national 

law of your jurisdiction allow an arbitral tribunal to 

assume jurisdiction over individuals or entities which 

are not themselves party to an agreement to 

arbitrate? 

The Arbitration Act does not have a specific way of ordering the 
inclusion of third parties into arbitration.  Provisions of the 
procedural code have been invoked and accepted in order to include 
interested third parties in certain arbitrations.  However, there have 
been other cases where certain arbitrators have refused to accept 
such third parties into the arbitration and have decided that they do 
not have competence to arbitrate when such parties have not signed 
the arbitration clause.  Certain arbitration tribunals have even ruled 
that a joint guarantor of commercial contracts was not entitled to 
bring arbitration against the main debtor and the creditor to collect 
what he was forced to pay under the main contract.  Furthermore, a 
decision of a court in another case declared null and void an award 
against the real interested party of a distribution contract. 

3.6 What laws or rules prescribe limitation periods for the 

commencement of arbitrations in your jurisdiction 

and what is the typical length of such periods?  Do 

the national courts of your jurisdiction consider such 

rules procedural or substantive, i.e., what choice of 

law rules govern the application of limitation periods? 

General periods of limitations are those provided in the applicable 
substantive laws, mainly the 10-year general limitations period for 
contractual obligations under the Civil Code. 

3.7 What is the effect in your jurisdiction of pending 

insolvency proceedings affecting one or more of the 

parties to ongoing arbitration proceedings? 

Insolvency of one of the parties does not violate the effectiveness of 
the arbitration agreement.  If the award is issued and the party that 
must comply with it is undergoing insolvency proceedings, the 
execution of the award must be conducted before a judge, who will 
order the mandatory payment and all other provisions pertinent to 
the insolvency process. 

 

4 Choice of Law Rules 

4.1 How is the law applicable to the substance of a 

dispute determined? 

In light of the principle of autonomy of the parties’ will, the law 
applicable to the merits of the dispute will be established by them.  
If the parties do not establish clearly the applicable law, the arbitral 
tribunal will establish what will be the applicable law, after hearing 
the parties. 

4.2 In what circumstances will mandatory laws (of the 

seat or of another jurisdiction) prevail over the law 

chosen by the parties? 

Only in matters of public law of the seat of the arbitration or of the 

Quevedo & Ponce Ecuador
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place where the effects of the award or its enforcement will take 
place should such mandatory laws prevail over the applicable law 
chosen by the parties.  Article V, 2 of the New York Convention is 
the applicable rule on the matter. 

4.3 What choice of law rules govern the formation, 

validity, and legality of arbitration agreements? 

Normally, the law of the seat of the arbitration rules such matters. 

 

5 Selection of Arbitral Tribunal 

5.1 Are there any limits to the parties’ autonomy to select 

arbitrators? 

The parties may appoint the arbitrators they desire, without 
limitation.  The parties must verify that the arbitrators do not incur 
grounds for inability. 

5.2 If the parties’ chosen method for selecting arbitrators 

fails, is there a default procedure? 

The Arbitration Act provides that if the parties do not reach an 
agreement about the appointment of arbitrators, either party may 
request to the director of the closer institution of arbitration to 
appoint them or any of them.  If the parties have agreed to conduct 
the arbitration under the rules of a certain arbitration institution, the 
arbitrators or any of them are selected by lottery among the list of 
arbitrators registered in such institution, in lieu of the agreement 
between the parties. 

5.3 Can a court intervene in the selection of arbitrators? If 

so, how? 

The parties may agree that a specific court may appoint the 
arbitrators.  The Arbitration Act does not provide for such 
intervention. 

5.4 What are the requirements (if any) imposed by law or 

issued by arbitration institutions within your 

jurisdiction as to arbitrator independence, neutrality 

and/or impartiality and for disclosure of potential 

conflicts of interest for arbitrators? 

In arbitrations conducted and to be decided under the law, the 
arbitrators should be lawyers, having independence, neutrality and 
impartiality with respect to the parties, which should be declared 
before accepting to take part in the arbitration.  In arbitrations to be 
conducted and decided in equity, the arbitrators do not need to be 
lawyers.  The arbitrator who becomes aware of an incapacity to 
carry out the appointment should give such notice to the parties and, 
if applicable, to the director of the arbitration institution.  Parties 
have the right to challenge or recuse arbitrators before non-
challenged arbitrators or, if all are recused, before the director of the 
arbitral institution or, in the case of an independent arbitration, 
before the director of the closer arbitration institution. 

 

6 Procedural Rules 

6.1 Are there laws or rules governing the procedure of 

arbitration in your jurisdiction? If so, do those laws or 

rules apply to all arbitral proceedings sited in your 

jurisdiction?   

The Constitution and the Arbitration Act govern arbitral proceedings 
sited in Ecuador.  The procedural code may be applicable if the parties 
so agree, or the tribunal so decides.  However, it is not mandatory to 
apply such procedural rules. 

6.2 In arbitration proceedings conducted in your 

jurisdiction, are there any particular procedural steps 

that are required by law? 

Yes.  There are requirements to be included in the statement of claim 
and in the statement of defence.  Evidence should be provided with 
such statements, except means of evidence that are not in possession 
of each party, but the request for the practice of such evidence should 
be mentioned in each statement.  Once such statements are complete, 
the tribunal should call for the first hearing, in which, after having 
taken an oath to the appointed secretary of the tribunal, the arbitrators 
should decide clearly on their competence and state and express the 
subject matter of the litigation to be decided in the award. 

6.3 Are there any particular rules that govern the conduct 

of counsel from your jurisdiction in arbitral 

proceedings sited in your jurisdiction?   If so: (i) do 

those same rules also govern the conduct of counsel 

from your jurisdiction in arbitral proceedings sited 

elsewhere; and (ii) do those same rules also govern 

the conduct of counsel from countries other than your 

jurisdiction in arbitral proceedings sited in your 

jurisdiction? 

Legal counsels are subject to the code of ethics of the National Bar 
Association and, in institutional arbitration, to the code of ethics, if 
any, of such institution. 

6.4 What powers and duties does the national law of your 

jurisdiction impose upon arbitrators? 

The arbitrators should conduct the arbitration according to the 
arbitral agreement and those aspects agreed with the parties during 
the arbitration, as well as to their own decisions in order to reach the 
award.  Arbitrators may not decide on aspects that were not 
expressed in the statements of claim and defence as described in the 
decision on competence taken in the first hearing.  If the arbitrators 
deem it is necessary additional evidence, they may order it ex 
officio.  The Arbitration Act provides that arbitrators have the 
mandatory duty of fulfilling powers to conduct the arbitration and 
are liable for damages caused to the parties for any act or omission 
that resulted in harm to either of them.  If so accorded by the parties, 
the arbitrators may impose provisional measures. 

6.5 Are there rules restricting the appearance of lawyers 

from other jurisdictions in legal matters in your 

jurisdiction and, if so, is it clear that such restrictions 

do not apply to arbitration proceedings sited in your 

jurisdiction? 

This is a controversial matter not dealt with in the Arbitration Act.  

Quevedo & Ponce Ecuador
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The National Bar Association Act provides that only lawyers 
registered in any provincial bar may appear in judicial cases.  No 
mention is made to arbitrations.  The Organic Law of the Judicial 
Power (that does not rule or is applicable to arbitration) created a 
registration of lawyers controlled by the Council of the Judiciary, 
allowing them to appear in courts.  The trend of arbitral institutions 
is to allow lawyers not registered with domestic bars or with the 
Council of the Judiciary to appear as representatives of parties in 
arbitrations together with a registered lawyer.  If the applicable law 
to an arbitration is a foreign law, lawyers not admitted in Ecuador 
may represent parties. 

6.6 To what extent are there laws or rules in your 

jurisdiction providing for arbitrator immunity? 

In Ecuador, there is no express treatment about arbitrator immunity.  
The Arbitration Act establishes civil liability for the arbitrators in 
case of lack of compliance with their duties, and for the damages 
that their actions or omissions may cause.  They may also be subject 
to criminal sanctions in case of prevarication, extortion or 
corruption. 

6.7 Do the national courts have jurisdiction to deal with 

procedural issues arising during an arbitration? 

All procedural issues that arise during arbitration will be resolved by 
the arbitral tribunal.  National courts only hear nullity actions 
against the awards. 

 

7 Preliminary Relief and Interim Measures 

7.1 Is an arbitral tribunal in your jurisdiction permitted to 

award preliminary or interim relief?  If so, what types 

of relief?  Must an arbitral tribunal seek the assistance 

of a court to do so? 

Yes, arbitrators may award preliminary relief to secure the assets 
subject to the process or to guarantee its outcome.  Arbitrators, 
under the law, cannot execute the preliminary relief by themselves, 
but through the courts, except by agreement of the parties. 

7.2 Is a court entitled to grant preliminary or interim relief 

in proceedings subject to arbitration? In what 

circumstances? Can a party’s request to a court for 

relief have any effect on the jurisdiction of the 

arbitration tribunal? 

Before the arbitration starts the parties may obtain provisional 
measures from the courts, without being considered as a waiver of 
the arbitral agreement.  Once the arbitration has started, the 
arbitrators may only order such measures. 

7.3 In practice, what is the approach of the national 

courts to requests for interim relief by parties to 

arbitration agreements? 

Ordinary judges do issue preliminary relief if the applicant meets all 
the requirements contained in the law to justify their request.  
However, once the arbitration has started it is deemed that the 
arbitrators should confirm such measures. 

7.4 Under what circumstances will a national court of 

your jurisdiction issue an anti-suit injunction in aid of 

an arbitration? 

Ecuadorian ordinary judges merely do what the law permits.  The 
request of an anti-suit injunction in aid of arbitration would 
normally not be accepted because judges normally do not 
understand legal concepts not listed in the law.  Judges appointed in 
the last 10 years constantly dismiss actions they believe (even 
without reasoning) are not permitted by the law. 

7.5 Does the law of your jurisdiction allow for the national 

court and/or arbitral tribunal to order security for 

costs? 

Courts are not empowered to order security for costs since access to 
the judicial system is free.  However, in the case of cassation appeal, 
the courts may request a bond in order to suspend the enforcement 
of a final decision in order to secure damages that the delay of such 
enforcement may cause to the other party.  Arbitrators are entitled to 
issue provisional measures that may cover security costs. 

7.6 What is the approach of national courts to the 

enforcement of preliminary relief and interim 

measures ordered by arbitral tribunals in your 

jurisdiction and in other jurisdictions? 

Courts are bound to enforce preliminary relief and interim measures 
ordered by arbitral tribunals. 

 

8 Evidentiary Matters 

8.1 What rules of evidence (if any) apply to arbitral 

proceedings in your jurisdiction? 

Available evidence or evidence that may be prepared before the first 
hearing should be presented with the statement of claim and the 
statement of defence, including expert reports and witness 
affidavits.  Evidence from different sources should be requested in 
the same pleadings in order to be disposed by the arbitration 
tribunal. 

8.2 What powers does an arbitral tribunal have to order 

disclosure/discovery and to require the attendance of 

witnesses? 

Upon requests contained in the statement of claim or statement of 
defence, the arbitral tribunal should order the production of specific 
documents or other objects in possession of the counterparty, as well 
as inspect the subject matter of the arbitration, such as real property 
and construction works.  Witnesses mentioned by the parties in their 
pleadings will be called upon to declare in person or, if absent, 
through videoconference.  The parties have the duty to assure their 
presence or attendance. 

8.3 Under what circumstances, if any, can a national court 

assist arbitral proceedings by ordering 

disclosure/discovery or requiring the attendance of 

witnesses? 

A national judge may not be involved in the collection of evidence 
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for arbitration because arbitrators have all the powers to demand the 
evidence requested. 

8.4 What, if any, laws, regulations or professional rules 

apply to the production of written and/or oral witness 

testimony? For example, must witnesses be sworn in 

before the tribunal and is cross-examination allowed? 

Normally, witnesses’ affidavits should be presented with the 
pleadings, and testimonies are required to be rendered orally in the 
corresponding hearing.  Cross-examination on the same facts is a 
right of the counterparty.  All witnesses will render testimony under 
oath after being informed that they might be subject to criminal 
actions in case of perjury. 

8.5 What is the scope of the privilege rules under the law 

of your jurisdiction? For example, do all 

communications with outside counsel and/or in-

house counsel attract privilege? In what 

circumstances is privilege deemed to have been 

waived? 

All communications from counsels enjoy privilege and may not be 
subject of disclosure. 

 

9 Making an Award 

9.1 What, if any, are the legal requirements of an arbitral 

award?  For example, is there any requirement under 

the law of your jurisdiction that the award contain 

reasons or that the arbitrators sign every page? 

The award must be grounded and must contain the analysis of the 
relationship between the facts proven and the application of law.  
Dissenting opinions are allowed.  The award must be signed by the 
arbitrators including the one who dissents.  If any of the arbitrators 
is absent from the place of the arbitration, a certificate of the 
secretary of the tribunal should attest that the absent arbitrator 
confirmed the text of the award or dissented from it.  The award 
should be read, in its totality, in a hearing call for such purpose.  At 
that time the text will be served to the attending parties.  If any of 
them does not attend, it will be served through the approved means. 

9.2 What powers (if any) do arbitral tribunals have to 

clarify, correct or amend an arbitral award? 

The arbitral tribunal ex officio or by request of any of the parties 
may clarify, correct, or amend an arbitral award. 

 

10 Challenge of an Award 

10.1 On what bases, if any, are parties entitled to challenge 

an arbitral award made in your jurisdiction? 

Actions to nullify the award may only be based on the following 
reasons: a) failure to serve the statement of defence, affecting the 
right of defence of the respondent if he has not appeared in the 
arbitration; b) if either of the parties did not receive notices of the 
tribunal’s orders; c) if one of the parties was not called for the first 
hearing where the evidence was ordered or if called the production 
of evidence was not ordered; d) if the award decides on issues not 

submitted to the arbitration or it granted more than what was 
requested and claimed; or e) if the procedures established by the 
parties or, in lieu of the agreement, by the law for the appointment 
of the arbitrators were omitted. 

10.2 Can parties agree to exclude any basis of challenge 

against an arbitral award that would otherwise apply 

as a matter of law? 

The parties may not agree beforehand to exclude any of the bases for 
the nullity action, but either of them, during the proceedings, may 
waive the possibility of bringing such action for specific reasons, if 
they took place. 

10.3 Can parties agree to expand the scope of appeal of an 

arbitral award beyond the grounds available in 

relevant national laws? 

No, they cannot.  

10.4 What is the procedure for appealing an arbitral award 

in your jurisdiction? 

The nullity action must be filed before the arbitration tribunal within 
10 working days after the award became final; the tribunal should 
send, if timely presented with the award, the record to the president 
of the Provincial Court of the province of the place of the 
arbitration.  The president of such Court, if the action was timely 
filed, will serve to the other party notice of the action and such party 
will have five working days to answer it, after which a hearing is 
called by a judge to be conducted within 30 working days, where 
evidence may be accepted and the decision will be taken verbally, 
and later issued in writing.  Such decision is not subject to any kind 
of appeal, but may be broadened or clarified, if so requested, within 
three working days. 

 

11 Enforcement of an Award 

11.1 Has your jurisdiction signed and/or ratified the New 

York Convention on the Recognition and Enforcement 

of Foreign Arbitral Awards?  Has it entered any 

reservations? What is the relevant national 

legislation? 

Yes, Ecuador signed the New York Convention on September 9, 
1958 and ratified it on October 23, 1961.  Ecuador ratified the New 
York Convention, with the reservation that for determining what 
should be considered as commercial matters, the national laws of 
Ecuador should be applicable. 

11.2 Has your jurisdiction signed and/or ratified any 

regional Conventions concerning the recognition and 

enforcement of arbitral awards? 

Ecuador has signed and ratified the following conventions dealing 
partially or totally with international arbitration: a) Convention on 
Private International Law (Sánchez de Bustamante Code) of La 
Habana (1928); b) Convention of Panamá on International 
Commercial Arbitration (1975); and c) Inter-American Convention 
on Extraterritorial Validity of Foreign Judgments and Arbitral 
Awards of Montevideo (1979). 
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11.3 What is the approach of the national courts in your 

jurisdiction towards the recognition and enforcement 

of arbitration awards in practice?  What steps are 

parties required to take? 

On August 21, 2018, the Organic Law for Productive Development, 
Attraction of Investments, Employment Generation, and Stability 
and Fiscal Equilibrium (“Development Law”) was published in the 
Official Registry Supplement 309.  This law amended articles 102 to 
106 of the procedural code eliminating the requirement of 
submitting foreign awards for homologation, as it was originally 
provided in the procedural code enacted on May 22, 2015.  
Currently, a foreign award is enforced before a civil trial court in the 
same way as domestic awards.  However, defences which originated 
after the issuance of the award may be raised in such enforcement 
proceedings, including res judicata, if the award was declared null 
in the seat of the arbitration, litis pendentia, if an annulment action 
has been filed before the courts in the seat of the arbitration, or lack 
of formal requirements for the enforcement and objections based on 
international law, especially those based on the New York 
Convention or the Montevideo Convention, including violation of 
the public order of Ecuador.  It is under discussion whether a 
declaratory judgment, on ordinary proceedings, may also be 
obtained to avoid the enforceability of foreign awards violating the 
abovementioned conventions or the public law of Ecuador.  Under a 
recent amendment to the procedural code enacted on June 26, 2019,  
the provision that foreign awards should be homologated before 
enforcement was maintained.  A trial judge has rejected enforcement 
of a foreign award basing her decision on the fact that it lacked 
certification of having become res judicata and on the fact that it 
had not been homologated.  This case has been taken to the appeal 
court.  Since procedural judges do not have rules on how to 
homologate a foreign award, the criteria that it should be obtained 
through ordinary proceedings has been invoked.  

The procedure for the enforcement of a foreign judgment is the 
same as the procedure established for the enforcement or execution 
of any other document qualified and considered as a title of 
enforcement, including a domestic final judgment, and has very 
extensive regulations according to the nature of the obligations to be 
fulfilled.  The main steps of the procedure are, as follows: 

a) The request for enforcement should be presented before a 
competent trial judge of the domicile of the defendant; the 
judge will conduct the enforcement and will initially appoint 
an expert to liquidate the amount owed comprising the 
capital, interest and costs.  

b) Once the above-referred liquidation is presented, the judge 
will issue the order of enforcement granting the defendant 
five working days to fulfil the obligation, which will be 
served to the debtor’s domicile or main seat of business.  

c) The debtor may challenge the execution within, as stated 
above, five working days, and oppose only the defences 
permitted by the procedural code and which originated after 
the judgment became final and which imply the total or 
partial extinguishment of the obligation. 

d) The debtor may propose a payment plan, which must be 
accepted by the plaintiff and by interested third parties that 
may have joined for the enforcement proceedings. 

e) If the obligation is not met, the judge will order the 
publication of the order of enforcement on the website of the 
judiciary to allow interested third parties having titles of 
enforcement to join in the proceedings, and will order the 
seizure by the police of assets of the debtor which appear in 
the documents or certifications filed by the creditor or 

obtained by the judge, such seizure will imply that the assets 
will be delivered by a member of the police to a depositary 
appointed by the judge and, in case of real property or other 
assets subject to public registration, registered in the 
corresponding registry.   

f) Upon the seizure of assets, the judge will order their appraisal 
with the involvement of an expert, such appraisal will be 
submitted with the technical evidence, in order to support it, 
and the signature of the judicial receiver in charge of the assets.  

g) The judge will order the notification of the appraisal to the parties, 
the contents of which will be discussed at the enforcement 
hearing; such hearing will take place within the maximum term 
of 15 working days, and the evaluation expert will attend in order 
for him to explain the reasons of the appraisal.  

h) At the enforcement hearing, the judge will rule on all the 
aspects concerning the enforcement, including the challenges 
to the order of enforcement, the proposals for payment, the 
objections to the appraisal, the identification of the assets that 
will be the object of public sale, and the right of third parties 
to participate in the enforcement proceedings in order to 
obtain the payment of  their obligations, as well as proposals 
that may be made by prospective buyers of the assets, 
provided the prices offered are higher than the amount owed 
by the debtor; this hearing may be rescheduled once in case 
one of the parties does not attend.  

i) If the execution continues, the judge will set a date and time 
for the electronic auction for the public sale of the assets that 
were seized and chosen to be sold; a judicial order will be 
published on the website of the judiciary together with the 
details and images of the assets or their value.  

j) The auction will take place in a date determined by the judge 
in a decree issued at least 20 working days before the action 
date that will be posted on the electronic platform of the 
judiciary. 

k) The offers in the auction will be submitted to the 
abovementioned platform on the day determined by the judge 
at any time from hour zero to hour 24; the bidders should 
deposit 10% of the bid in a bank account or 15% in case of 
bids offering delayed payments.  

l) A new hearing will be called by the judge to qualify the bids 
and decide on them, with the presence of the bidders. 

m) If no bids were filed, another auction may be called. 

n) Once the decision on the auction is final and the best bidder 
pays, the property will be transferred to him and the creditor 
or creditors will be paid.  

11.4 What is the effect of an arbitration award in terms of 

res judicata in your jurisdiction?  Does the fact that 

certain issues have been finally determined by an 

arbitral tribunal preclude those issues from being re-

heard in a national court and, if so, in what 

circumstances? 

Unless the award is declared null and void, no new case either in 
arbitration or before the judges may be brought on the same facts 
and legal basis. 

11.5 What is the standard for refusing enforcement of an 

arbitral award on the grounds of public policy? 

Domestic awards are not subject to any action if they violate the 
public order, unless constitutional rights have been infringed, since 
it has been considered by a few decisions of the Constitutional Court 
that an action for extraordinary protection is available to set aside 
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awards that contravene constitutional rights.  However, foreign 
awards violating Ecuadorian public order should not be enforced 
under article V, 2, b) of the New York Convention. 

 

12 Confidentiality 

12.1 Are arbitral proceedings sited in your jurisdiction 

confidential? In what circumstances, if any, are 

proceedings not protected by confidentiality?  What, 

if any, law governs confidentiality? 

Arbitration proceedings are confidential when the parties so agree in 
the arbitral agreement, otherwise they are public.  The Arbitration 
Act governs confidentiality.  It is deemed that confidentiality ends 
when the award becomes final, since at that time it might be subject 
to nullity action and to enforcement through the judges.  

12.2 Can information disclosed in arbitral proceedings be 

referred to and/or relied on in subsequent 

proceedings? 

If the information was disclosed in a confidential arbitration 
proceeding, it may not be used in another proceeding, unless an 
action for nullity of the award is filed or for purposes of enforcement. 

 

13 Remedies / Interests / Costs 

13.1 Are there limits on the types of remedies (including 

damages) that are available in arbitration (e.g., 

punitive damages)? 

The limit is established by the statements of claim and defence and by the 
rule of competence agreed in the first hearing when the tribunal decides 
of its competence and the subject matter of the controversy that will be 
decided in the award.  No punitive damages exist under Ecuadorian law.  
In contractual cases, which are most of the cases brought to arbitration, 
under Ecuadorian law, damages may only be claimed provided resolution 
or termination of the contract or its compliance is claimed first, except in 
the case of unilateral contracts (those where only one of the parties has 
obligations).  In torts cases subject to arbitration, usually the 
compensation looked for consists of damages. 

13.2 What, if any, interest is available, and how is the rate 

of interest determined? 

Interests in domestic arbitration are calculated according to the legal 
rate established from time to time by resolution of the Board of 
Directors of the Central Bank of Ecuador, unless the parties have 
agreed to another rate in case of a delay, which may not be higher 
than the maximum delay rate established from time to time by such 
board.  In international arbitration, the applicable interest rate is 
subject to international standards, such as “prime” or “LIBOR”, or 
according to the law applicable to decide the case. 

13.3 Are parties entitled to recover fees and/or costs and, 

if so, on what basis?  What is the general practice 

with regard to shifting fees and costs between the 

parties?  

The parties, in domestic arbitration, are entitled to recover the costs 
incurred if they request it to the tribunal.  The succeeding party 

usually recovers the cost of the arbitration consisting of the 
arbitrator fees, the expert fees, if applicable, the costs of 
administration established by the arbitral institution, and the 
lawyers’ fees, as evidence before the tribunal or calculated 
according to the schedule contained in the National Bar Association 
Act.  If the parties have agreed differently, the arbitration panel will 
follow such agreement. 

13.4 Is an award subject to tax?  If so, in what 

circumstances and on what basis? 

The award, as such, is not subject to tax.  Fees of the arbitrators and 
experts are subject to income tax and value-added tax.  Costs of 
administration of the institutional arbitration are also subject to 
value-added tax. 

13.5 Are there any restrictions on third parties, including 

lawyers, funding claims under the law of your 

jurisdiction?  Are contingency fees legal under the 

law of your jurisdiction?  Are there any “professional” 

funders active in the market, either for litigation or 

arbitration? 

No restriction or prohibition exists on third parties’ or lawyers’ 
funding or contingency fees agreements.  In the Ecuadorian market, 
there are no professional funders active for litigation or arbitration.  
This type of funder may be found in other Latin American countries. 

 

14 Investor State Arbitrations 

14.1 Has your jurisdiction signed and ratified the 

Washington Convention on the Settlement of 

Investment Disputes Between States and Nationals of 

Other States (1965) (otherwise known as “ICSID”)? 

The Government of the Republic of Ecuador ratified the ICSID 
Convention on January 15, 1986 and deposited its ratification 
instrument on that same date.  The Convention became effective for 
Ecuador on February 14, 1986.  On July 7, 2009, Ecuador gave 
written notice of its denouncement of the Convention.  Pursuant to 
article 71 of the Convention, the denunciation became effective six 
months after the receipt of such notice (January 7, 2010). 

14.2 How many Bilateral Investment Treaties (BITs) or 

other multi-party investment treaties (such as the 

Energy Charter Treaty) is your jurisdiction party to? 

From January 15, 2007 to May 23, 2017, Ecuador denounced most 
of the BITs.  Others were denounced during March 2018.  None are 
now in force. 

14.3 Does your jurisdiction have any noteworthy language 

that it uses in its investment treaties (for example in 

relation to “most favoured nation” or exhaustion of 

local remedies provisions)?  If so, what is the 

intended significance of that language? 

In some treaties, there were clauses eliminating the possibility of 
arbitration concerning taxes.  The suggestion made by the Ministry 
of Foreign Affairs for possible new BITs is subject to controversies 
concerning institutional arbitration established by other South 
American countries.  Old BITs provided for a “most favoured 
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nation” clause, but regularly did not provide an exhaustion of local 
remedies clause. 

14.4 What is the approach of the national courts in your 

jurisdiction towards the defence of state immunity 

regarding jurisdiction and execution? 

There have not been cases where enforcement of international 
awards or international investment arbitration awards were brought 
against the Republic of Ecuador or any other State in Ecuador.  
Therefore, there are no precedents of a defence based on state 
immunity.  Up to now, Ecuador has fulfilled or settled international 
awards rendered in investment arbitration.  

 

15 General 

15.1 Are there noteworthy trends or current issues 

affecting the use of arbitration in your jurisdiction 

(such as pending or proposed legislation)?  Are there 

any trends regarding the type of disputes commonly 

being referred to arbitration? 

The enforcement of foreign awards and the defence of violation of 
public order under article V, 2, b) of the New York Convention is 

under scrutiny and discussion.  The possibility of new legislation 
based on the Model Law of UNCITRAL has started to be analysed.  

15.2 What, if any, recent steps have institutions in your 

jurisdiction taken to address current issues in 

arbitration (such as time and costs)? 

Some lawyers devoted to arbitration have prepared a draft for a new 
arbitration law, based on the UNCITRAL Model Law, but there are 
worries about introducing it in the National Assembly because it 
may end in a controversial text affecting adversely arbitration, 
because politically the majority of members of such legislative body 
are linked to ideologies based on the supremacy of the State for 
deciding on litigation. 
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